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ROAD TRAFFIC AMENDMENT BILL 2010 

Council’s Amendments 

Amendments made by the Council further considered from 17 June. 

Consideration in Detail 

The amendments made by the Council were as follows —  

No 1 

Page 2, line 14 — To delete the line and insert — 

section 79BB(2), 79BCB(2) or 79BCE(2). 

No 2 

Page 2, lines 16 to 18 — To delete the lines and insert — 

(2) In section 78C(2) delete “section 79BB(2)” and insert: 

section 79BB(2), 79BCB(2) or 79BCE(2) 

No 3 

Page 2, line 22 — To delete the line and insert —  

section 79BB(2), 79BCB(2) or 79BCE(2); or 

No 4 

Page 3, line 4 — To delete the line and insert —  

79A(1), 79BB, 79BCB or 79BCE 

No 5 

Page 6, after line 29 — To insert —  

79BCC. Cancelling notices to surrender 

 (1) In this section — 

 notice to surrender means — 

 (a) a surrender notice given under section 79BA; or 

 (b) a surrender substitute vehicle notice given under section 79BCA; or 

 (c) a surrender alternative vehicle notice given under section 79BCD. 

 (2) If a senior police officer is satisfied that — 

 (a) a notice to surrender has been given to a person in respect of a 
vehicle; and 

 (b) the vehicle has not been impounded under section 79BB, 79BCB or 
79BCE, as the case may be; and 

 (c) either — 

 (i) if the vehicle were so impounded, the vehicle would be a 
vehicle that could, under section 79D, be released before 
the impounding period ends; or 

 (ii) the vehicle’s condition is such that it no longer functions 
as a vehicle and a licence could not be issued for it under 
Part III, 

  the officer may cancel the notice to surrender. 

 (3) As soon as is practicable after a senior police officer cancels a notice to 
surrender, the officer must give a written notice of the cancellation to the 
person to whom the notice to surrender was given. 

79BCD. Notice to surrender alternative vehicle if surrender notice cancelled 

 (1) This section applies if — 

 (a) under section 79BA a surrender notice is given to a person 
responsible for a vehicle (vehicle A) the driver of which (the 
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alleged offender) is suspected of having committed an offence (the 
offence); and 

 (b) under section 79BCC the surrender notice is cancelled before 
vehicle A is impounded under section 79BB; and 

 (c) the alleged offender is a responsible person for one or more other 
vehicles. 

 (2) If this section applies, a member of the Police Force may give the alleged 
offender, personally or by registered post, a notice in accordance with this 
section (a surrender alternative vehicle notice). 

 (3) The surrender alternative vehicle notice cannot be given after 28 days after 
the date on which the surrender notice was cancelled. 

 (4) The surrender alternative vehicle notice must contain a statement to the 
effect that, because vehicle A will not be impounded, a vehicle for which the 
alleged offender is a responsible person (the alternative vehicle) is required 
to be surrendered to the Commissioner for impounding instead of vehicle A. 

 (5) The surrender alternative vehicle notice must specify the following — 

 (a) in relation to the offence, its details and the time and place at which 
it is suspected to have been committed; 

 (b) which of sections 79(1) and 79A(1) is the provision that authorised 
the impounding of vehicle A (the impounding provision); 

 (c) sufficient details of vehicle A to identify it; 

 (d) when the surrender notice was cancelled under section 79BCC; 

 (e) sufficient details of the alternative vehicle to identify it; 

 (f) if the impounding provision is section 79(1) and the alleged 
offender is a previous offender as defined in section 79(1A), 
sufficient details to explain why the alleged offender is regarded as 
a previous offender; 

 (g) the length of the impounding period for the alternative vehicle, 
which is to be — 

 (i) if section 79(1) was the impounding provision for vehicle 
A, either 28 days or 3 months according to which of those 
periods was the impounding period for which section 79(1) 
required vehicle A to be impounded; and 

 (ii) if section 79A(1) was the impounding provision for 
vehicle A, 28 days; 

 (h) the place at which, and the time of day during which, the alternative 
vehicle and its keys are required to be surrendered under this 
Division; 

 (i) the last day on or before which the alternative vehicle and its keys 
are required to be surrendered, being the seventh day after the day 
on which the notice is given. 

 (6) The surrender alternative vehicle notice must also include — 

 (a) a statement to the effect that this Division contains law about the 
notice and the impounding of the vehicle; and 

 (b) a statement as to the effect of section 79BCE(5); and 

 (c) a statement to the effect that failure to comply with the notice will 
result in the vehicle being impounded by operation of 
section 79BCE(2). 

 (7) If the alleged offender is a responsible person for 2 or more other vehicles, 
the surrender alternative vehicle notice must specify only one of them as the 
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alternative vehicle, being the one decided by the member of the Police Force 
issuing the notice. 

79BCE. Consequences of surrender of alternative vehicle notice 

 (1) If a responsible person who is given a surrender alternative vehicle notice 
under section 79BCD surrenders the alternative vehicle specified in the 
notice according to the notice, the vehicle is impounded by operation of this 
subsection for a period that commences at the time when the vehicle is 
surrendered. 

 (2) If a responsible person who is given a surrender alternative vehicle notice 
under section 79BCD fails to surrender the alternative vehicle specified in 
the notice according to the notice, the vehicle is impounded by operation of 
this subsection for a period that commences at the time when a member of 
the Police Force takes possession of the vehicle for the purpose of 
impounding it. 

 (3) An impounding period the length of which is specified as 28 days or 
3 months in a surrender alternative vehicle notice includes the part of the day 
on which the vehicle is impounded that is after the impounding occurred 
even though including that part of the day makes the period more than 
28 days or 3 months, as the case requires. 

 (4) The period for which a vehicle is impounded by operation of subsection (1) 
or (2) ends when the impounding period has passed since the end of the day 
on which the vehicle was impounded. 

 (5) A responsible person who is given a surrender alternative vehicle notice 
under section 79BCD commits an offence and is liable to a fine of 50 PU if, 
when the alternative vehicle specified in the notice has not been impounded 
by operation of subsection (1) or (2) as a consequence of the notice, the 
person disposes of an interest that the person has in the vehicle. 

No 6 

Page 7, line 13 — To delete the line and insert —  

  notice; or 

 (c) a responsible person for a vehicle who is given a surrender alternative vehicle notice 
under section 79BCD fails to surrender the alternative vehicle specified in the notice 
according to the notice, 

No 7 

Page 9, after line 9 — To insert —  

 (3C) The Commissioner is to ensure that, as soon as practicable after a vehicle (the 
alternative vehicle) is impounded under section 79BCE following the issue of a 
surrender alternative vehicle notice to a responsible person for the vehicle under 
section 79BCD, notice of the impounding is given to — 

 (a) each responsible person for the vehicle; and 

 (b) if the licence in respect of the vehicle is for the time being suspended under 
section 79BD, the Director General. 

 (3D) The notice of the impounding given under subsection (3C) is to be in an approved 
form and contain details of — 

 (a) the offence referred to in section 79BCD(1)(a) including the time and place 
at which it is suspected to have been committed; and 

 (b) the alternative vehicle sufficient to identify it; and 

 (c) the time when the alternative vehicle was impounded; and 

 (d) the address of the place where the alternative vehicle is stored; and 
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 (e) the length of the impounding period for the alternative vehicle which is to be 
the period specified in the surrender alternative vehicle notice under 
section 79BCD(5)(g); and 

 (f) the grounds on which the alternative vehicle may be released under 
section 79D; and 

 (g) how, when and to whom the alternative vehicle can be released; and 

 (h) the powers of a court under sections 80A, 80B, 80C and 80FA in relation to 
the impounding and confiscation of vehicles. 

No 8 

Page 9, line 16 — After “section 79BCA” to insert —  

or a surrender alternative vehicle notice under section 79BCD 

No 9 

Page 10, line 12 — After “section 79BCB,” to insert —  

or an alternative vehicle has been impounded under section 79BCE, 

No 10 

Page 10, line 18 — To delete “given” and insert —  

 given, or under section 79BCD a surrender alternative vehicle notice has been given, 

No 11 

Page 10, line 26 — To delete “notice,” and insert —  

notice or surrender alternative vehicle notice, 

No 12 

Page 10, after line 33 — To insert —  

 taxi means a vehicle — 

 (a) on which taxi plates issued under the Taxi Act 1994 are being used; or 

 (b) in respect of which a taxi-car licence has been issued under the Transport Co-
ordination Act 1966 Part IIIB, 

 and it does not matter whether or not, at the relevant time, it is standing or plying for hire or 
carrying passengers for reward; 

 taxi operator, of a taxi, means a person who — 

 (a) under the Taxi Act 1994, owns or leases the taxi plates, issued under that Act, that are 
being used on the taxi; or 

 (b) holds the taxi-car licence issued under the Transport Co-ordination Act 1966 in 
respect of the taxi; 

No 13 

Page 11, line 7 — To delete the line and insert —  

79A(1), 79BB, 79BCB or 79BCE; 

No 14 

Page 11, line 20 — To delete “responsible person for it,” and insert —  

person lawfully in possession of it, 

No 15 

Page 12, after line 30 — To insert —  

 (ga) a senior police officer is satisfied that, at the time the offence in respect of which the 
vehicle was impounded was committed — 

 (i) the vehicle was used primarily in the course of a business conducted by a 
person (the business owner); and 
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 (ii) the person who allegedly committed the offence (the alleged offender) was 
an employee or contractor of the business owner; and 

 (iii) the alleged offender was driving the vehicle with the consent of the business 
owner or an agent of the business owner; and 

 (iv) the person who consented to the alleged offender driving the vehicle had 
complied with subsection (4A); and 

 (v) the alleged offender was not a responsible person for the vehicle; 

  or 

 (gb) a senior police officer is satisfied that, at the time the offence in respect of which the 
vehicle was impounded was committed — 

 (i) the vehicle was a taxi; and 

 (ii) the person who allegedly committed the offence (the alleged offender) was 
driving the taxi under an agreement between him or her and the taxi operator 
of the taxi, or an agent of the taxi operator, under which the alleged offender 
pays the operator or agent in order to be allowed to drive the taxi for reward; 
and 

 (iii) the taxi operator or agent who entered into the agreement with the alleged 
offender had complied with subsection (4B); and 

 (iv) the alleged offender was not a responsible person for the vehicle; 

  or 

 (gc) a senior police officer is satisfied that, at the time the offence in respect of which the 
vehicle was impounded was committed — 

 (i) the vehicle was licensed under the Transport Co-ordination Act 1966 to be 
operated as an omnibus; and 

 (ii) the person who allegedly committed the offence (the alleged offender) was 
an employee or contractor of the holder of that licence; and 

 (iii) the alleged offender was driving the vehicle with the consent of the holder of 
that licence; and 

 (iv) the person who consented to the alleged offender driving the vehicle had 
complied with subsection (4A); and 

 (v) the alleged offender was not a responsible person for the vehicle; 

  or 

 (gd) a senior police officer is satisfied that — 

 (i) the vehicle cannot be released under any of paragraphs (a) to (gc) or under 
circumstances prescribed under paragraph (g); and 

 (ii) unless the vehicle is released, manifest injustice or manifest unfairness will 
be suffered by a person other than the alleged offender; 

  or 

No 16 

Page 13, after line 12 — To insert —  

 (4A) For the purposes of subsection (2)(ga)(iv) and (gc)(iv), a person who consents to an 
employee or contractor driving a vehicle must —  

 (a) ensure the driver has a driver’s licence that authorises him or her to drive the 
vehicle; and 

 (b) ensure the driver has been instructed to obey the law when driving the 
vehicle. 

 (4B) For the purposes of subsection (2)(gb)(iii), a taxi operator or agent who enters into an 
agreement with a driver must —  
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 (a) ensure the driver has a driver’s licence that authorises him or her to drive the 
vehicle; and 

 (b) ensure the driver has been instructed to obey the law when driving the 
vehicle. 

 (4C) For the purposes of subsection (2)(gd) none of these factors by itself means manifest 
injustice or manifest unfairness will be suffered by a person — 

 (a) if the offence in respect of which the vehicle was impounded was an 
impounding offence (driver’s licence), the fact that a person responsible for 
the vehicle concerned had no grounds to suspect the alleged offender was not 
authorised to drive the vehicle at the time of the offence; 

 (b) the fact that, although a responsible person for the vehicle expressly or 
impliedly authorised the person who allegedly committed the offence in 
respect of which the vehicle was impounded (the alleged offender) to drive 
the vehicle, the responsible person had no grounds to suspect the alleged 
offender would drive in a manner that contravened this Act. 

No 17 

Page 13, lines 27 and 28 — To delete the lines and insert —  

  and any substitute vehicle impounded under section 79BCB and any alternative vehicle 
impounded under section 79BCE 

Debate was adjourned after the following motion had been moved by Mr R.F. Johnson (Minister for Police) — 

That amendment 1 made by the Council be agreed to. 

Ms M.M. QUIRK: I will reiterate what happened on the last occasion. This amendment is basically a 
consequential amendment because an additional clause has been inserted. Therefore, a reference to the extra 
clause has to be included. I understand that the situation is the same for amendments 2, 3 and 4. 

Mr R.F. Johnson: Correct. 

Mr W.J. JOHNSTON: I draw the minister’s attention to page 4117 of Hansard of 17 June 2010. I will quote 
what the minister said as reported in Hansard of that date and I will seek clarification of the minister’s remarks. 
He said — 

The substitute alternative vehicle notice is issued when a surrender notice has been cancelled. I know it 
sounds very complicated, and it is, but a lot of thought has been put into this to try to ensure fairness so 
that people are not treated unfairly. It covers both those areas. One is for the early release of a vehicle 
only and the other is the substitute alternative vehicle notice, which is used in the other circumstances. 

Having quoted from the minister’s comments on that page of Hansard of that date, what is a substitute 
alternative vehicle notice? 

Mr R.F. JOHNSON: A surrender alternative vehicle notice is the notice that is given to an alleged offender, 
providing the offender has a suitable vehicle to impound and, if the car is used in the commission of an offence, 
has been released early—I am sorry; I am looking at the wrong one—if a surrender notice or a surrender 
substitute vehicle notice has been cancelled. 

Mr W.J. Johnston: What is a substitute alternative vehicle notice, because they are the words you used? I 
cannot find reference to a substitute alternative vehicle notice in the bill. 

Mr R.F. JOHNSON: It is actually a surrender alternative vehicle notice. 

Mr W.J. Johnston: Were you confused? Did you use the wrong words the other day? 

Mr R.F. JOHNSON: I am not going to blame my adviser. She wants me to blame her, but I am not going to do 
that. 

Ms M.M. Quirk: She has already fallen on her sword. 

Mr R.F. JOHNSON: There is a surrender vehicle notice, a substitute surrender vehicle notice and a substitute 
alternative vehicle surrender notice. I have to be honest; they can be a bit confusing. I put my hand up; they are 
confusing. I understand the implications of them all: they are all to try to create some sort of fairness so that an 
innocent person does not lose his vehicle. At the end of the day, if the offender has a vehicle, he should be served 
a surrender notice. If the vehicle has been crashed or burnt out, there is no point in the police accepting that one, 
but if the offender has another vehicle, a surrender alternative vehicle notice can be served on him. We cannot 
tell whether the offender has a second vehicle. 
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Mr W.J. Johnston: Minister, while you are on your feet, just to clarify that, was the term you used the other day 
of substitute alternative vehicle notice an error? That is all I am asking. Can you confirm that for me? 

Mr R.F. JOHNSON: Yes. 

Question put and passed; the Council’s amendment agreed to. 

Mr R.F. JOHNSON: I move — 

That amendment 2 made by the Council be agreed to. 

I say in explanation that this is a consequential amendment necessary because of the amendment to clause 6 that 
is to follow, numbered 5 in the message. As I have mentioned, that amendment will provide for the insertion of 
proposed new sections 79BCC, 79BCD and 79BCE. This amendment will insert a necessary reference in clause 
4(2) to section 79BCE. 

Question put and passed; the Council’s amendment agreed to. 

The DEPUTY SPEAKER: Does the minister know whether anyone will speak on the other amendments? 

Mr R.F. JOHNSON: I think the member for Girrawheen wanted to deal with each amendment individually, and 
I am happy to do that if that is what the member wants. I need to move, and I do so move — 

That amendment 3 made by the Council be agreed to. 

Once again, this is a consequential amendment necessary because of the amendment to clause 6 that is to follow, 
numbered 5 in the message. As stated, that amendment will provide for the insertion of proposed new sections 
79BCC, 79BCD and 79BCE. This amendment will insert a necessary reference in clause 4(3) to section 79BCE. 

Question put and passed; the Council’s amendment agreed to.  

Mr R.F. JOHNSON: I move — 

That amendment 4 made by the Council be agreed to. 

This is a consequential amendment necessary because of the amendment to clause 6, which is to follow, 
numbered 5 in the message. As stated, that amendment will provide for the insertion of proposed new sections 
79BCC, 79BCD and 79BCE. This amendment will insert a necessary reference in clause 5 to section 79BCE.  

Question put and passed; the Council’s amendment agreed to. 

Mr R.F. JOHNSON: I move — 

That amendment 5 made by the Council be agreed to.  

This amendment will provide for the insertion of proposed new sections 79BCC, 79BCD and 79BCE. Proposed 
section 79BCC will enable a surrender notice, a surrender substitute vehicle notice or a surrender alternative 
vehicle notice to be cancelled if the vehicle the subject of the notice has not yet been impounded and the vehicle 
has been written off or otherwise so significantly damaged or altered that it is incapable of being licensed; or a 
person is able to establish that, if the vehicle were to be impounded, it would be eligible for early release.  

In either of these circumstances it would be counterproductive to carry on with requiring the surrender of the 
vehicle. Section 79BCD will empower a member of the police force to give an alleged offender a surrender 
alternative vehicle notice where a surrender notice or a surrender substitute vehicle notice has been cancelled 
pursuant to section 79BCC and the alleged offender is the responsible person for one or more vehicles other than 
the vehicle that was the subject of the cancelled notice. The surrender alternative vehicle notice will require the 
alleged offender to surrender to the commissioner for impounding one of the vehicles for which the alleged 
offender is the responsible person.  

If the alleged offender is the responsible person for more than one vehicle, the member of the police force giving 
the surrender alternative vehicle notice is to nominate the vehicle that is to be surrendered. Section 79BCE sets 
out the consequences of failing to comply with a surrender alternative vehicle notice or of disposing of an 
interest in the vehicle the subject of the notice before it has been impounded. It reflects the content of section 
79BC relating to surrender notices and proposed section 79BCB relating to surrender substitute vehicle notices.  

Ms M.M. QUIRK: I think the minister and his advisers have demonstrated the first point in relation to this 
clause. There is a general principle that legislation be readily appreciated and understood by the people it is 
supposed to apply to. The general principle is that people understand what laws they must comply with. I think 
the minister has made the point quite graphically that this is less than clear. It needs to be put on the record that it 
will be the subject, I think, of some confusion. Can I confirm that these are amendments that were inserted in the 
upper house, once the amendments that the opposition had moved in this house, were largely agreed to in 
principle? I say “largely” because they were not totally. It was felt that if the vehicle involved in the incident 
were returned, for example, to the owner, there would effectively be no punishment metered out to the driver by 
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way of impoundment. As I understand it, this amendment was inserted in the upper house to remedy that 
situation. Can the minister say by way of interjection whether that is the situation?  

Mr R.F. Johnson: The member is quite right in saying the amendments were all moved in the upper house. That 
was the quickest way to do it, as I have explained before. We took on board the member’s amendments. I have 
made reference to that before. Amendment 5 deals with an oversight on the part of the police; namely, the ability 
needed to cancel surrender notices in certain circumstances. That is the key thing the police were trying to 
achieve.  

Ms M.M. QUIRK: We will take that one step at a time, minister. If the police are handing back a car to an 
owner, they have to obviously cancel the notice to surrender or, in that case, the owner does not have it, but 
perhaps a notice of surrender has been issued to the owner and the police realise that he is not the person who 
should have the car impounded, so provision 79BCC deals with cancellation of that initial order.  

Mr R.F. Johnson: I am advised that it is more to cancel the notice because the vehicle is useless; it is damaged; 
it is incapable of being licensed; or the person is able to establish that if the vehicle were to be impounded, it 
would be eligible for early release. It is those two categories.  

Ms M.M. QUIRK: The criteria are “no value” or “eligible for release” in any event?  

Mr R.F. Johnson: Early release, yes.  

Ms M.M. QUIRK: The minister mentioned—I do not know whether it is 79BCC or elsewhere—that if there is a 
question of impounding a car that belongs to the offending driver as opposed to the owner of the offending car, if 
we like, a member of the police force will nominate which of the many vehicles that this offender owns should 
be the one that is subject to the notice to surrender.  

Mr R.F. Johnson: That is correct, yes.  

Ms M.M. QUIRK: What is the rationale for that? 

Mr R.F. Johnson: I suppose the rationale is that, in certain situations, we do not want to punish the person who 
owns the vehicle being driven. With regard to providing taxis for instance, we will come to that I am sure. But if 
the police are going to impound a vehicle under a surrender, I have been advised they will always choose a 
vehicle that is not a work vehicle but not a vehicle that is worth about $200 because that would be a waste of 
time, nor would they choose a vehicle that is in any way damaged. I am advised that if there were a Porsche and 
a Ford sedan they would probably want to impound the Ford sedan. I am amazed at that, to be honest. I would 
have thought it might be advisable to take the Porsche rather than have someone driving around at high speed. 

Ms M.M. QUIRK: I suspect the police know what a lot of trouble luxury vehicles can cause.  

Mr R.F. JOHNSON: It is about not going to extremes.  

I am very interested to hear more from the member for Girrawheen.  

Ms M.M. QUIRK: Where are the criteria laid out? Part of the problem is that the decision-making process of 
the police officers is somehow obscured. Will it be one car or the other? I can see that we will get complaints in 
my office that the police took the Ford and not the Holden or whatever. I would like to know how the officer will 
exercise those decisions and at what level. Will it be a senior officer of inspector level or above?  

Mr R.F. Johnson: It will certainly be an inspector or above because they are the officers who will make these 
types of decisions. 

Ms M.M. QUIRK: Where does it say that, minister?  

Mr R.F. Johnson: It is an operational procedure that takes place within WA Police. A newly recruited constable 
will not make those sorts of decisions. I am told it will be a senior officer—an inspector or above, who would 
also make decisions in relation to exceptional — 

Ms M.M. QUIRK: It does not say that. Proposed new section 79BCD(2) refers to a member of the police force, 
who, I suspect, may even include auxiliary officers, technically speaking.  

Mr R.F. JOHNSON: I do not think it would be for one moment. I am advised that this goes back to the former 
government’s days. This is a copy of what was in the original legislation. 

Ms M.M. Quirk: We did not have anything to do with alternative vehicles, though. 

Mr R.F. JOHNSON: When a court is asked to order an impounding or confiscation for an unlicensed driver 
when it is a repeat offender, the commissioner can apply for a substitute vehicle from the offender. 

Ms M.M. Quirk: This is a member of the police force serving a notice either in person or by registered post. I 
do not imagine that it would be a senior officer. 
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Mr R.F. JOHNSON: Most of these decisions would be done by police property management, which is based at 
Belmont. All police stations go through there and everything is handled by a specialised unit in Belmont. It 
would normally provide a response within two days. 

Ms M.M. Quirk: Would that be the case for remote and regional Western Australia? 

Mr R.F. JOHNSON: Yes, it is throughout the whole of Western Australia. I think that is to try to ensure 
consistency. That was in the original bill. Everything goes back to the strategic unit at Belmont. That is where 
the decisions are made and the notices issued. 

Ms M.M. Quirk: I go back to a police officer choosing which vehicle becomes the alternative vehicle. What are 
the criteria by which an officer chooses one vehicle as a substitute as opposed to another? 

Mr R.F. JOHNSON: I am advised that it would be a vehicle that would not be needed for work, such as a van, 
and that it would normally be a vehicle of reasonable value so that people will pay the towage and storage costs. 
We do not want the police to be footing the bill. I am sure that the police would not be extreme; they would not 
take a Porsche if there was a vehicle of a lower value available, so long as its value was such that it covered the 
cost of towing and impounding. Although, if it is a substitute vehicle, the owner would have to pay for the cost 
of getting it to the impoundment yard. 

Ms M.M. QUIRK: Is it true to say that the criteria is that the police do not want to be stuck with a vehicle that is 
likely to be left in the yard uncollected and for which the fees are not paid? On the other hand, they may well not 
take the — 

The DEPUTY SPEAKER: Member for Cannington, listen to the member for Girrawheen. 

Ms M.M. QUIRK: He does not have to do that, Mr Deputy Speaker, but they are being a little distracting. 

Mr R.F. Johnson: They have heard some hot news. 

Ms M.M. QUIRK: I think it is only lukewarm by now, minister. 

Would the police not be keen on seizing a Porsche because presumably that would create a few problems with 
regard to keeping it intact while it is in a storage yard? 

Mr R.F. Johnson: It is not that so much. If a Porsche is valued at $50 000 and a Ford sedan is valued at $5 000 
or $10 000, I suggest that the police will normally go for the lower valued vehicle. 

Ms M.M. QUIRK: The minister talked about the whole legislation being a bit of a mess and that maybe an 
endeavour would be made to redraft it and put it in a form that is accessible or understandable. Can the minister 
confirm this evening that that is his intention? 

Mr R.F. Johnson: It was always my intention to review the hoon legislation and the unlicensed drivers’ 
legislation because we should have a review of those types of legislation. The hoon legislation has been in place 
for six years or more now. The serious problems arose only in the month before Christmas and the two months 
after Christmas involving very high-profile vehicles. Since then, one or two other cases have come to light about 
which the police and I have felt that some fairness needs to be put into the legislation. It has been done in this 
way to get it in place as soon as possible so that those innocent people are not treated unfairly. It is still my 
intention to review all those parts of the legislation. I cannot give the member a commitment about when that 
will occur. The Road Traffic Act is a huge act, and this simply forms part of it. I accept that a layperson would 
not be able to understand a lot of this. I suggest that a layperson might not be able to understand the Road Traffic 
Act as it stands anyway because it is legislation. We are legislators and understand it better than they do, but 
even some legislators do not understand legislation sometimes. 

Mr W.J. Johnston interjected. 

Mr R.F. Johnson: Sometimes even ministers on both sides of the house do not understand it. That happens. I 
will certainly look at it. I prefer simple English language to the sort of language that we heard from the Prime 
Minister—the former Prime Minister, I should say now. That does not cut the ice at all. People prefer legislation 
to be straightforward and easy reading. If I can achieve that, I certainly will. I will certainly look at it, member 
for Girrawheen. 

Ms M.M. QUIRK: Another question I want to ask before the member for Cannington grills the minister again is 
when an owner’s vehicle is returned and the alternative vehicle is sought, is there a time frame for getting the 
vehicle back to the owner? Can the minister outline what the process is? How long will it be before the owner’s 
vehicle is returned and an alternative notice is put in place? 

Mr R.F. Johnson: I will repeat that question because my adviser did not hear exactly what the member said. I 
think you asked: if a vehicle is to be returned to an innocent owner because the owner was not the offender, how 
long will it take for the innocent owner to receive — 
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Ms M.M. QUIRK: Presumably the owner would have to submit the usual documentation to prove that the 
owner was the owner and not the driver. 

Mr R.F. Johnson: If the vehicle has not been impounded, the surrender notice will be cancelled so that there 
will be no vehicle to return. 

Ms M.M. QUIRK: I am talking about a vehicle that has been impounded. 

Mr R.F. Johnson: The member is talking about a different part of the bill. If I can answer the member’s 
question, we might save some time later — 

Ms M.M. QUIRK: I will put it another way and then sit down and let the member for Cannington have a go 
while the minister thinks about this. Does the return of the initial vehicle have to trigger the issue of the 
alternative vehicle notice, or can that vehicle still be in police custody when the substitute vehicle notice is 
issued? 

Mr R.F. Johnson: I think the member for Girrawheen was inviting the member for Cannington to grill me. 

Mr W.J. JOHNSTON: The minister will be pleased to know that I do not intend to grill him. However, I will 
take up an issue that the minister just commented on by way of interjection to the member for Girrawheen. 
Clause 5 of the Council’s amendment is the guts of the issue that we are dealing with. These amendments are 
integrated into the Road Traffic Amendment Bill 2010. I thank the minister’s advisers for giving us a very good 
briefing the other day because that clarified many of the issues. However, the bill still seems to be quite 
confusing. The point I am making is that it is not only ordinary citizens who need to understand the legislation, 
but also the ordinary officers who will be implementing it. Will the minister table for our benefit the 
memorandum that was distributed at the briefing that we received the other day? 

Mr R.F. Johnson: I am more than happy to do that. 

Mr W.J. JOHNSTON: The more information the minister provides, the better. I respect the fact that the 
minister is doing his best at the table but it would be helpful to have clear words available to us when people are 
trying to interpret this later. 

Mr R.F. Johnson: I do not think I can table it during consideration in detail.  

The DEPUTY SPEAKER: The minister can table it. 

Mr R.F. Johnson: If I can, I am very happy to table it. Obviously the member can have a copy of it.  

The DEPUTY SPEAKER: What is the document you are tabling, minister? 

Mr R.F. JOHNSON: It is titled, “Explanatory memorandum: Road Traffic Amendment Bill 2010 [118–1] A/C 
No. 1” and it deals with the amendments we are dealing with tonight. 

[See paper 2244.]  

Ms M.M. QUIRK: Does that become part of the Hansard as an intrinsic aid in interpretation? Will tabling the 
document be enough for those people who need to interpret this part of the bill? Will they have access to it by 
way of the Hansard?  

Mr R.F. JOHNSON: Do you mean members of the general public?  

Ms M.M. Quirk: Will magistrates or barristers trying to interpret the legislation have access to it?  

Mr R.F. JOHNSON: A barrister would probably not have any problem in understanding this. They seem to 
have a brain that works in a different way to most people. Lawyers also have a different brain. 

Ms M.M. Quirk: I am a barrister and I am not exactly across it.  

Mr R.F. JOHNSON: I thought the member for Girrawheen was a lawyer. I apologise, she is a barrister as well. 
I am sure that she will end up being a QC or an SC, because the member is very capable.  

I do not know what else I can do. I have tabled the paper. I do not think that it will form part of Hansard, and it 
should not. All this information will be available through the police.  

I have been advised that everything that is in the explanatory memorandum is contained in my second reading 
speech and the comments to the amendments before the chamber. They clearly set out the requirements. I read 
out the reason for amendment to clause 5, because I wanted it to be read into Hansard in detail so that everyone 
could see exactly what it means.  

Ms M.M. Quirk: Did you read it out in full?  

Mr R.F. JOHNSON: Yes, I did.  

Mr W.J. JOHNSTON: Is that correct? Was the document that we were given the other day read out into 
Hansard?  
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Mr R.F. JOHNSON: I actually read tonight a more detailed document. What I tabled tonight is more detailed. I 
wanted to outline each of the Council’s amendments and explain the effect of them. As we deal with the 
amendments the details will be recorded in Hansard.  

I gave a summary last time I spoke and explained what was happening in the bill. I summarised what we are 
looking at. I am happy to read out the amendments and what they provide as we go through them. I understand 
that there are 17 of them. I am happy to do that each time, if that is what members would like. I was going to do 
it anyway.  

I have an answer to the member for Girrawheen’s question. For the giving of a surrender alternative vehicle 
notice, which is covered in amendment 5, the trigger is the cancellation of a surrender notice. No vehicles have 
been impounded in that instance. The giving of a surrender substitute vehicle notice is triggered by early release 
of an impounding vehicle. This is already in the bill.  

Question put and passed; the Council’s amendment agreed to. 

Mr R.F. JOHNSON: I move — 

That amendment 6 made by the Council be agreed to.  

This is a consequential amendment, which is necessary because of the amendment to clause 6. Clause 6 provides 
for the insertion of new sections 79BCC, 79BCD and 79BCE. This amendment will insert the necessary 
reference in clause 7 to new section 79BCA. Clause 7 will amend section 79BD, which empowers the 
Commissioner of Police to request that the director general suspend the licence of a vehicle, the subject of a 
surrender notice where the responsible person has failed to comply with the notice. It will ensure that the licence 
of a vehicle, the subject of a surrender substitute vehicle notice and, pursuant to this amendment, a vehicle the 
subject of a surrender alternative vehicle notice can be similarly suspended where there has been a failure to 
comply with such a notice. That is the explanation for this amendment.  

Question put and passed; the Council’s amendment agreed to. 

Mr R.F. JOHNSON: I move — 

That amendment 7 made by the Council be agreed to.  

This is a consequential amendment. It is necessary because clause 6 provides for the insertion of new sections 
79BCC, 79BCD and 79BCE. As mentioned, the proposed new section 79BCD will empower a member of the 
police force to give an alleged offender a surrender alternative vehicle notice where a surrender notice or 
surrender subsequent vehicle notice has been cancelled, pursuant to section 79BCC, and the alleged offender is 
the responsible person for one or more vehicles other than the vehicle that was the subject of the cancelled 
notice. This amendment will provide for the insertion of new section 79B, subsections (3C) and 79B(3D), 
requiring the Commissioner of Police to ensure that as soon as practicable after a vehicle is impounded following 
the issue of a surrender alternative vehicle notice, a notice of impounding containing specified relevant 
information, is given to each responsible person for the vehicle. The proposed subsections reflect the content of 
section 79B, subsections (1) and (2) and proposed sections 79B, subsections (3A) and (3B). These relate to 
notices of impounding following the impounding of a vehicle at the roadside or as a result of the giving of a 
surrender notice or as a result of the giving of a surrender substitute vehicle notice.  

Question put and passed; the Council’s amendment agreed to. 

Mr R.F. JOHNSON: I move — 

That amendment 8 made by the Council be agreed to.  

This is a consequential amendment necessary because of the amendment to clause 6, which provides for the 
insertion of new sections 79BCC, 79BCD and 7BCE. This amendment will insert a necessary reference in clause 
9(1)(a) to new section 79BCD. Clause 9 will amend new section 79C, which deals with the requirement of a 
senior police officer to be informed when a vehicle is impounded or a notice requiring the surrender of a vehicle 
is given and to review the impounding or giving of the notice and to take appropriate action where, having 
reviewed the impounding or the giving of the notice, the senior police officer establishes that reasonable grounds 
did not exist warranting the impounding or the giving of the notice. Clause 9 provides that these requirements 
also apply to the giving of surrender subsequent vehicle notices and, pursuant to this amendment, to vehicles the 
subject of surrender alternative vehicle notices. 

Question put and passed; the Council’s amendment agreed to.  

Mr R.F. JOHNSON: I move — 

That amendment 9 made by the Council be agreed to.  
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This is a consequential amendment necessary because of the amendment to clause 6 that provides for the 
insertion of new sections 79BCC, 79BCD and 79BCE. This amendment will insert a necessary reference in 
clause 9(3)(d) to new section 79BCE. Clause 9 will amend section 79C, which deals with the requirement for a 
senior police officer to be informed when a vehicle is impounded or a notice requiring the surrender of a vehicle 
is given, to review the impounding or giving of the notice and taking appropriate action where, having reviewed 
the impounding or giving of the notice, the senior police officer establishes that reasonable grounds did not exist 
warranting the impounding or the giving of the notice. Clause 9 will provide that these requirements also apply 
to the giving of surrender substitute vehicle notices and, pursuant to this amendment, to vehicles the subject of 
surrender alternative vehicle notices.  

Question put and passed; the Council’s amendment agreed to. 

Mr R.F. JOHNSON: I move — 

That amendment 10 made by the Council be agreed to. 

This is a consequential amendment necessary because of the amendment to clause 6 that provides for the 
insertion of new sections 79BCC, 79BCD and 79BCE. That amendment will provide for the insertion of new 
sections 79BCC, 79BCD and 79BCE. This amendment will insert a necessary reference in clause 9(3)(d) to 
section 79BCD. Clause 9 will amend section 79C, which deals with the requirement of a senior police officer to 
be informed when a vehicle is impounded or a notice requiring the surrender of a vehicle is given, to review the 
impounding or giving of the notice and to take appropriate action whereby having reviewed the impounding or 
the giving of the notice, the senior police officer establishes that reasonable grounds did not exist to warrant the 
impounding or the giving of the notice. Clause 9 will provide that these requirements also apply to the giving of 
surrender substitute vehicle notices and, pursuant to this amendment, to vehicles the subject of surrender 
alternative vehicle notices. 

Question put and passed; the Council’s amendment agreed to. 

Mr R.F. JOHNSON: I move — 

That amendment 11 made by the Council be agreed to. 

This is a consequential amendment necessary because of the amendment to clause 6 that provides for the 
insertion of new sections 79BCC, 79BCD and 79BCE. This amendment will insert a necessary reference in 
clause 9(4) to surrender alternative vehicle notices, which are the subject of sections 79BCD. Clause 9 will 
provide that these requirements also apply to the giving of surrender substitute vehicle notices and, pursuant to 
this amendment, to vehicles the subject of surrender alternative vehicle notices. 

Question put and passed; the Council’s amendment agreed to. 

Mr R.F. JOHNSON: I move — 

That amendment 12 made by the Council be agreed to. 

This is a very short one! This amendment will insert definitions necessary for the interpretation of proposed new 
section 79D(2)(gb), which will be inserted in clause 10 by amendment 15 in the Council’s message. 

Mr W.J. JOHNSTON: I rise to make some comments on this amendment. I foreshadowed this with the 
minister’s adviser the other day so I am sure that the minister is aware of what I will talk about. I will just read 
from Hansard briefly and make some comment following that. The minister was asked about different situations 
and he replied — 

Stolen cars and rental cars are automatically given back to the owners. 

The member for Warnbro then asked — 

Not taxis? 

The minister answered — 

Not taxis, no. 

The member for Warnbro continued — 

But a taxi can be a source of income for the owner. 

The minister said — 

It can, but the member is talking about a lease deal between the taxi owner who owns the plate and 
leases that vehicle to somebody else. That person has to pay a fee to the taxi plate owner. That is no 
different to me or the member leasing a vehicle, my friend; there is no difference at all! 
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There was another comment and then the minister said — 

No, of course there is not, because the person who has leased the vehicle will have to keep his lease 
payments up. 

I interjected — 

No; that’s not right. 

The minister went on — 

You have got no idea what you are talking about, sunshine; none at all! 

Mr R.F. Johnson: Did I call you sunshine? 

Mr W.J. JOHNSTON: Absolutely, minister! I am just quoting Hansard. I will not go on, but I do point out that 
later in the debate — 

Mr R.F. Johnson: That is a term of endearment in England, you know! 

Mr W.J. JOHNSTON: Later in the debate, minister, I went through the reason that taxi plates are said to be 
leased in Western Australia and made the point that it is a very different issue from a financing lease. The point 
that I am getting to of course is that the provision that the minister now seeks to insert will cover off the very 
circumstance raised by the opposition on 17 March this year. Therefore, my point is that although I am very 
pleased the government has seen the light to insert these provisions, it would be helpful if the minister were to 
show more respect for the opposition. We have a classic example whereby the minister has simply dismissed and 
been very aggressive towards opposition members when we were right! It is one thing to be aggressive and rude 
to us when we are wrong, but it would be nice for the minister to actually treat the house with respect when we 
raise these very important issues on behalf of the people of Western Australia. The fact is that the minister has 
brought this amendment back to the house which does the exact thing that we raised on 17 March. The member 
for Girrawheen in fact moved an amendment to deal with this subject during that debate. The minister rejected 
not only the amendment, but also the premise on which the amendment was proposed. The minister said that a 
leased taxi was no different from a vehicle having a finance lease, which was clearly wrong. It was wrong on 
17 March and it is wrong tonight, yet the minister is bringing this provision to us.  

The minister might now stand—I am sure he will—and go on about words and how the member for 
Girrawheen’s amendment was not in the correct format or that these words are better or something like that, 
which I am very happy to hear. Indeed, it might be true that the amendment from the department is superior to 
the amendment that was developed by the opposition spokesperson, who does not have the benefit of those 
hundreds and hundreds of advisers that the department has available for this process. However, it would be a 
better process—the minister often complains that the opposition detains the house unnecessarily—if the minister 
treated the observations and important contributions of the opposition with a little respect. Then he would not get 
himself into these difficult corners. I am very happy for the minister to get to his feet and explain why he was 
wrong on 17 March and that the member for Girrawheen was right. I am very happy for the minister to do that. I 
am not trying to be disrespectful to the minister; I simply make the observation that the minister needs to 
properly assess the contribution of members on this side of the house. This is just another example in which we 
were right and the minister was wrong. Therefore, I am very interested to hear whether the minister will tell us 
that these words are superior to those that were proposed by the member for Girrawheen. I would also appreciate 
an acknowledgement that the minister’s contribution on 17 March was in error. 

Mr R.F. JOHNSON: The last time we met in this chamber to discuss these particular amendments, I must say I 
faced a very hostile crowd, particularly the member for Victoria Park, who I think went way overboard and was 
very, very rude to me. Unfortunately — 

Mr W.J. Johnston: You couldn’t answer any of the questions! 

Mr R.F. JOHNSON: I think there was some sort of misunderstanding. Members opposite did not make it quite 
clear that in their question they were talking about shift leases. The misunderstanding that I had was that I took it 
that members opposite were talking about a finance lease, in which case it would not — 

Mr W.J. Johnston: No, minister; go back and read Hansard. You’re misleading the house; go and read 
Hansard. 

Mr R.F. JOHNSON: Well — 

Mr W.J. Johnston: I will stand in a second and read it in for you. 

Mr R.F. JOHNSON: The member does not need to; I will read it again, obviously. However, certainly it was 
the opinion of other people that — 
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Mr W.J. Johnston: No it wasn’t; that’s your opinion—nobody else’s. 

Mr R.F. JOHNSON: I have to tell the member that it was my main adviser’s opinion as well that there was 
confusion because — 

Mr W.J. Johnston: The confusion was only in your head, minister! 

Mr R.F. JOHNSON: The opposition was talking about shift leases, which was the basis for the amendment the 
member for Girrawheen moved. But I have to tell the member that I think members opposite forgot to use the 
term “shift lease” and said “lease”. I assumed that the opposition meant a finance lease. 

Mr W.J. Johnston: What a ridiculous comment, minister! 

Mr R.F. JOHNSON: Once again — 

Mr W.J. Johnston: Read Hansard, minister! Don’t just make up your own contribution; read what actually 
happened. 

Mr R.F. JOHNSON: I am not the only person who thought there was a misunderstanding. 

Mr W.J. Johnston: Yes, you are. 

Mr R.F. JOHNSON: No, I am not! 

Mr W.J. Johnston: Who else did? 

Mr R.F. JOHNSON: My adviser who gave the member a full briefing yesterday. That was my adviser’s 
understanding—okay? The member can call me whatever names he likes, obviously, he is going to, but please 
do not in any way insult my advisers because that is not good enough. 

Mr W.J. Johnston: I’m talking about your words. 

Mr R.F. JOHNSON: The member has just said that I am the only person — 

Mr W.J. Johnston: I’m saying you’re misrepresenting the facts! 

Mr R.F. JOHNSON: The member can say that, if he likes. He and I would always agree to disagree, I am sure, 
on most things. We are philosophically miles apart and, quite frankly, we probably always will be. I have 
accepted time and again the member for Girrawheen’s amendments. I accepted the concept of them and some of 
them are virtually unchanged. I gave an undertaking to the member for Girrawheen, who has responsibility for 
this area in this house, but it seems everybody wants to get in on the act whenever I am on my feet. I am a 
natural target. That is fine; if members opposite are picking on me, they are not picking on somebody else, and I 
do not give a monkey’s about that, quite frankly. But at the end of the day, I acknowledged the member for 
Girrawheen’s amendments and I gave a commitment, as I said, to look at them more closely, to consider them 
and, if necessary, introduce them in the other place. I did that in good faith. I think the member for Girrawheen 
acknowledges that. Apart from that, there were other areas that came to light that needed to be dealt with as well 
and that the member for Girrawheen had not thought about. So I took the opportunity to do that and to 
encompass all these amendments. I did that because I do not want to have to bring this legislation back to this 
Parliament time and time again. Also, I do not want people to be treated unfairly over the winter break. That is 
why I want this legislation to get through this house before the winter break. If these amendments are in place, a 
person will not be treated unfairly if that person has done nothing wrong—that is, the person who is responsible 
person for the vehicle, commonly known as the owner. 

If the member for Cannington objects to my calling him “sunshine”, I will not call him sunshine again. If that 
really hurts the member for Cannington, I apologise, obviously. But it is nothing compared with what some of 
the member’s colleagues call me, which normally raises a tickle and a laugh from the member. If we are talking 
about respect and the way we treat each other and talk to each other in this chamber, then people who live in 
glass houses should not throw stones.  

I want to get this legislation through the house. The agreement is that if we can get enough legislation through 
this house today, it will make it much easier tomorrow to be helpful and do whatever the manager of opposition 
wants. That is the situation. We can filibuster on this if that is what the member wants to do. I believe there is a 
misunderstanding. That is not just my belief but also that of my adviser. The member disagrees. Fine. We will 
agree to disagree. But at the end of the day, we need to deal with what is before the house now.  

Mr W.J. JOHNSTON: I am not going to detain the house for long. But I do want to correct what may have 
been—I do not know whether it was deliberate or not—a misinterpretation of what has been discussed. I am 
raising this matter in respect of not the entire message from the other house, but amendment 12, which is the 
specific amendment about a leased taxi. That is a matter that was specifically raised with the minister by the 
member for Girrawheen in her amendment, and supported by a number of members. I have read out the 
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Hansard. I am not going to read it out again, because I agree with the Premier—I am not going to read out my 
own words—but I ask the minister to look at the Hansard again. I put in detail the circumstances of a leased taxi. 
The minister dismissed the position that the Labor Party put in respect of a leased taxi by saying that the lease of 
a taxi in Western Australia is the same as the lease of any other vehicle. That was wrong. That was an incorrect 
thing for the minister to say. The shift leases that are used in Western Australia are, as I explained, deliberately 
designed to avoid the Industrial Relations Act. That is the long history of these matters. That was raised with the 
minister, and the minister dismissed it. It is not a question of what the government then did in the upper house on 
the bill, because we all know that the government had to fill in the holes in its legislation. That is not what we are 
discussing. We are discussing this particular amendment 12. If the minister says that the words in his amendment 
are superior words, I am happy for him to say that. But the minister should not hide behind the fact that he got it 
wrong when he spoke in this place on 17 March. I do not care what the minister said last week. Last Thursday, 
when the minister could not answer the question that I had asked him, he adjourned the debate. I appreciated the 
opportunity that that gave me to talk to the minister’s advisers. I have made no negative remarks about the 
minister’s advisers, and I do not understand why the minister would bring his advisers into the debate. I am 
talking about the minister’s performance, not his advisers’ performance. Quite frankly, when the minister talked 
earlier about a “substitute alternative vehicle”. That is a term that is not used in the bill at all. That was not the 
advisers’ fault. That was the minister’s fault. The minister is the one who puts the words in Hansard and nobody 
else. It is the same here. The minister got it wrong. The minister should have accepted the member for 
Girrawheen’s amendment; and, if he was not willing to do that, he should at least have acknowledged what was 
said by both the member for Warnbro and me in our interjections, because we were right. That is the point I am 
making to the minister. The minister says that this person was confused and this other person was confused. 
Only one person was confused, and that was the minister.  

Ms M.M. QUIRK: I want to clarify that even though this amendment had its genesis in the amendments that 
were moved in this house by the opposition, some changes have been made to this amendment. I think that the 
explanation that the minister read out about this amendment was as clear as mud. I ask the minister to point out 
the differences between the amendment moved in this place and the amendment passed in the other house. I 
understand that the minister has included special charter vehicles and omnibus vehicles. That was not something 
that we included. The other thing I want to say while I am on my feet, just to save time—this applies not 
necessarily just to this clause but to this whole section of the legislation—is that there was considerable debate 
about what the words “exceptional hardship” mean. The minister was reluctant to define those words. I think he 
said it was explained in the initial legislation and that those words will have their ordinary meaning. We had 
some difficulty in eliciting from the minister what his understanding of that phrase is. I understand that in the 
other place, the minister representing the minister said that the phrase “exceptional hardship” is very narrow and 
it means cases of medical emergency or extreme remoteness. I ask the minister to confirm whether that is the 
case. I also ask the minister to confirm whether this provision for taxis is broader than the provision that we first 
moved in this place. 

Mr R.F. Johnson: Are you actually quoting the Hansard from the other place? 

Ms M.M. QUIRK: I have notes here that are based on the Hansard in the other place. 

Mr R.F. Johnson: Because quite a few things were said in the other house. I was not there, and that is why I 
would need to — 

Ms M.M. QUIRK: But this is legislation that the minister has a responsibility for administering. I want to 
clarify that particular point. I can probably find it in the Hansard if I sit down. 

Mr R.F. JOHNSON: Probably the main criteria would be if the person did not have access to alternative means 
of transport, whether it be public transport or another person who could drive that person, and that could 
jeopardise the person’s employment; or if the vehicle was the only means of transporting a family member who 
needed ongoing medical treatment. I do not dispute what the member has said from her notes about what was 
said in the other house. I was not there. But I am advised that that was part of the explanation that was given for 
exceptional hardship. Does that answer the member’s question? 

Ms M.M. QUIRK: I would like to get a complete definition. The minister was reluctant to give a definition the 
last time this matter was debated in this house.  

Mr R.F. JOHNSON: That is about as complete a definition as I can give the member. I would suggest that if the 
senior officer, or above, believes there are other circumstances that would cause exceptional hardship, those 
circumstances would also be considered. It depends upon the circumstances. I do not think that a footballer who 
is earning a fortune and who cannot drive to his gym every day would be a case of exceptional hardship, just 
because he does not like catching the bus and so on and so forth. 
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Ms M.M. Quirk: It was narrower than that, I think. It was if there was no alternative means of transport for 
some medical emergency where a person had to drive another person to hospital every day for chemotherapy and 
needed a vehicle for that purpose. 

Mr R.F. JOHNSON: Yes. That would certainly be considered, I believe, as exceptional hardship. 

Ms M.M. QUIRK: The other question that I asked the minister was in relation to the differences between the 
amendments that we moved and what the minister is bringing to the house this evening. 

Mr R.F. JOHNSON: I think the member has already alluded to some of the differences. We have included other 
areas that the member omitted to include, such as omnibuses. The taxi one is different, because we have got a 
couple of definitions now in the amendments that we have put before the house tonight, which I think is an 
improvement. We have made it absolutely clear that it is about a lease arrangement where money changes hands.  

Ms M.M. QUIRK: I agree wholeheartedly with what the member for Cannington said, which was that we 
clarified that in debate, and I specifically recall making that distinction as well. I am not going to debate the 
point with the minister. He cared to listen at the time, and I am glad he has had a conversion on the way to 
Damascus! 

Question put and passed; the Council’s amendment agreed to.  

Mr R.F. JOHNSON: I move — 

That amendment 13 made by the Council be agreed to.  

This is a consequential amendment that is necessary because of the amendment to clause 6 that provides for the 
insertion of new sections 79BCC, 79BCD and 79BCE. It will insert a necessary reference in clause 10 to section 
79BCE. Clause 10 will amend section 79D, which deals with the circumstances in which the Commissioner of 
Police may release an impounded vehicle before the end of the applicable impounding period. It will provide that 
the provisions of section 79D will also apply in the case of vehicles impounded pursuant to a surrender substitute 
vehicle notice and, pursuant to this amendment, a surrender alternative vehicle notice.  

Ms M.M. QUIRK: This was a point I meant to raise earlier. The minister mentioned that he was keen to get this 
legislation operational. This is complex, so how is the minister going to disseminate the information about 
changes to the police, and when does he anticipate getting this assented to? 

Mr R.F. JOHNSON: I do not think I am the qualified person to disseminate this to the police. Our advisers at 
the table here today would do a better job than I would.  

Ms M.M. Quirk: No. Can the minister advise, through his advisers, how that will be done?  

Mr R.F. JOHNSON: It is the intention of the police to try to get this done within a month. They need to get 
their manual up to date and all the new paperwork that necessarily goes with it—all the new forms that are 
needed; namely, the substitute surrender vehicle notices and substitute alternative surrender vehicle notices, and 
so on. It is the intention to have that done within a month.  

Question put and passed; the Council’s amendment agreed to.  

Mr R.F. JOHNSON: I move —  

That amendment 14 made by the Council be agreed to.  

This is a technical amendment considered necessary to ensure that the intent of proposed section 79D(2)(d) is 
achieved. That section is intended to enable the Commissioner of Police to release an impounded vehicle before 
the end of the impounding period where it has been left with a vehicle service provider and an employee or 
contractor of the vehicle service provider commits an alleged impounding offence while driving it. This 
amendment is necessary because it has been recognised that the vehicle may not have been entrusted to the care 
of the vehicle service provider by the responsible person for the vehicle, the licence holder, but by a person who 
is lawfully in possession of the vehicle at that time; for example, a person such as the spouse of the responsible 
person.  

Question put and passed; the Council’s amendment agreed to.  

Mr R.F. JOHNSON: I move — 

That amendment 15 made by the Council be agreed to.  

These amendments will add some further circumstances in which the Commissioner of Police will be able to 
release an impounded vehicle before the end of the impounding period. These are that a vehicle that was driven 
by an employee or a contractor of the business owner, paragraph (ga); a taxi that was driven by a shift driver 
pursuant to a shift lease, paragraph (gb); a vehicle licence to operate as an omnibus such as a small charter 
vehicle that was driven by an employee or contractor of the omnibus licence holder, paragraph (gc); and where 
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none of the grounds enabling the early release of the impounded vehicle apply, but a failure to release it will 
result in manifest injustice or manifest unfairness being suffered by a person other than the alleged offender, 
paragraph (gd).  

Ms M.M. QUIRK: Can the minister confirm that this again had genesis in this house in the amendments moved 
by the opposition and outline the differences between what was moved in this place and what was ultimately 
passed in the upper house? I also want to comment on the changes to the regime and the terms “manifest 
injustice” or “manifest unfairness”, but I will wait for the minister to point out the differences and that might 
curtail the extent of further debate.  

Mr R.F. JOHNSON: I will answer the last part first. An alleged offender cannot argue manifest injustice 
because he is she is the offender. We also changed it so that it is not the Commissioner of Police who has to 
make the decision.  

Ms M.M. QUIRK: Can the minister go back to my question about manifest injustice?  

Mr R.F. JOHNSON: We excluded the offender from being able to seek release of the vehicle on the ground of 
manifest injustice.  

Ms M.M. Quirk: We were contemplating it would be a third party in any event. Is the minister saying that he 
has clarified that? 

Mr R.F. JOHNSON: We have achieved the same objective. As I said, we have changed it so that it is not the 
commissioner who has to make that decision; it will be a senior officer who will be based at Belmont, where 
they deal with these issues. It will be a person of inspector rank or above. We included a vehicle licence to 
operate as an omnibus such as a small charter vehicle driven by an employee or contractor of the licence holder; 
that is, paragraph (gc). That is the difference. And there is some stylistic drafting, apparently.  

Ms M.M. QUIRK: Yes, to make it a little more incomprehensible! I will go back to one other distinction, which 
is the senior officer. When this was debated, the opposition thought that manifest injustice exception would be 
used in only very rare circumstances, and therefore it thought it was appropriate to be made at the Commissioner 
of Police level as that was the kind of thing that the likes of the police commissioner should be exercising his 
mind on. The minister objected to that because he believed there would be hundreds of these occurring and it 
would tie the commissioner up with paperwork. Bearing in mind that this will exclude the offender, what is the 
estimate of the number of such cases we are likely to have? I can see the minister’s adviser shaking his head. I 
am concerned that the minister has made a decision based on not very much information at all.  

Mr R.F. Johnson: I did it based on advice that even if the commissioner was the one who made the decision, he 
would be taking advice from the senior officer.  

Ms M.M. QUIRK: That is beside the point. The Commissioner of Police can independently exercise his mind. 
He does not have to slavishly follow advice. That is the advice I would give the minister as well: people are able 
to independently exercise their minds and just because they are given advice, does not mean they have to follow 
it. They can use it as a guide and I am sure that the commissioner is capable of doing that.  

Mr R.F. JOHNSON: Fifty per cent of vehicles that are impounded are third party vehicles at the moment.  

Ms M.M. Quirk: Is that about 800 or 900? There were 1 700 impounded under the hoon laws last year. 

Mr R.F. JOHNSON: It covers any vehicles that are impounded, whether it is hoons or unlicensed drivers, 
which are a heck of a lot more than the member might appreciate. There are thousands. We are talking one heck 
of a lot of vehicles. It is my belief that with those third party–owned vehicles, a lot of people will use any means 
available to try to get the vehicle back and claim an injustice. 

Ms M.M. Quirk: Okay; it is something less than 4 000. Take out the taxi, the business vehicle or the omnibus, 
and the fact that a number of people will not bother to pursue it because they think they may as well cop it 
sweet — 

Mr R.F. JOHNSON: The member is making assumptions now. I do not know how many taxis we have 
impounded in that period, and I do not know how many omnibuses we have impounded. I am advised that six 
taxis have been impounded, so I do not necessarily think it is anywhere near 4 000. It is the other vehicles 
predominantly, and people will make a claim if they can. I do not want the Commissioner of Police tied up 
having to deal with this. I prefer to have him doing a much more substantial job, which is what he is doing. I 
have faith in the senior officer at Belmont who has been doing the job up to now and who gives advice to his 
troops and makes these decisions. I do not have any problem with that. I do not want the commissioner tied up 
doing that sort of job. That is the reason that I have said it is my decision. I am the minister. People can attack 
me if they wish; they can disagree with me if they wish. However, that is why it has been changed; it is not just 
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because I feel that way, but because that is the advice that has been given to me. The commissioner would be 
taking advice from that person anyway, so it seems ridiculous to have two people virtually doing the same job. 

Mr W.J. JOHNSTON: I was interested in the minister’s comments about the effect of paragraph (gd). The 
minister said that subparagraph (ii) was the key difference from the proposed amendment by the opposition. He 
said that the application for the release of the vehicle cannot be made by the offender. Let us assume that the 
vehicle belongs to the offender. Can, say, the spouse or a child of the offender who is affected in a way that is 
manifestly unjust apply for the release of the vehicle? 

Mr R.F. Johnson: The manifest injustice has to be suffered by someone other than the offender. 

Mr W.J. JOHNSTON: Yes. I am clarifying this point: is that person, for example, the spouse or a child of the 
offender? 

Mr R.F. Johnson: It could be, yes. 

Mr W.J. JOHNSTON: That is on the record now. I thank the minister. 

Ms M.M. QUIRK: I refer to one of the points, I think, raised by Hon Giz Watson upstairs in the upper house. I 
was quite amused by a member of the Greens (WA) saying that the idea of manifest injustice or manifest 
unfairness was a novel concept, but I will not make the obvious political point about that. However, she made 
the valid point that they are terms that are familiar to lawyers and the judiciary. I would be confident, for 
example, of the commissioner understanding what that meant. However, if it is a senior officer—a much lower 
level officer—I am a bit concerned about how he or she would interpret it. Is anything proposed to be in the 
guidelines or in the standard operating procedures about what that means? 

Mr R.F. JOHNSON: We will issue some guidelines for them to follow, so some guidelines will be in place. 

Ms M.M. Quirk: Will these specifically be in relation to those concepts of manifest injustice and manifest 
unfairness? 

Mr R.F. JOHNSON: Yes. 

Question put and passed; the Council’s amendment agreed to. 

Mr R.F. JOHNSON: I move — 

That amendment 16 made by the Council be agreed to. 

These amendments will require persons seeking the early release of an impounded vehicle pursuant to proposed 
section 79D(2)(ga), (gb) and (gc) to establish that they took steps to ensure that the relevant driver had a valid 
driver’s licence and was instructed to obey the law while driving the vehicle. The amendments will also provide 
that it will not constitute manifest injustice or manifest unfairness simply because a person seeking the early 
release of an impounded vehicle did not know that an alleged offender was not authorised to drive or had no 
reason to suspect that an alleged offender was going to commit an impounding offence. 

Ms M.M. QUIRK: Can the minister confirm the situations that that would cover? Does it cover the person 
dropping off the yellow Lamborghini at the repairer; and, if so, do we now have a situation in which, when 
people drop their car off at their repairer, they will need to check people’s drivers’ licences and their validity? 

Mr R.F. Johnson: We are just checking, but I think that that is a vehicle service provider, which is already 
covered. 

Ms M.M. Quirk: Under what circumstances does that person have to make inquiries about the licence and its 
currency? 

Mr R.F. Johnson: The Lamborghini example, which is the one that the member quoted, is already covered. 

Ms M.M. Quirk: Can the minister stand up? 

Mr R.F. JOHNSON: Yes. I am sorry. The member mentioned the Lamborghini case. That is already covered 
under paragraph (d), which is in the bill. That is the vehicle service provider scenario. 

Ms M.M. Quirk: What I am saying is that when Dr Nugawela drops his yellow car at the repairer, does he have 
to say, “Luigi”, or whatever the guy’s name is, “have you got a valid driver’s licence? Is it current?” and so on? 

Mr R.F. JOHNSON: No. 

Ms M.M. Quirk: What are the circumstances in which an owner has to do that? 
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Mr R.F. JOHNSON: It is about an employer needing to make sure that his employee has a valid driver’s licence 
and that he is instructed to obey the road rules and to not break the law in relation to that vehicle. It is the same 
with the taxi shift lease, yes, and the omnibus. 

Ms M.M. Quirk: And a special charter vehicle. 

Mr R.F. JOHNSON: The member’s yellow Lamborghini takes pride of place in my home. I look at it and 
polish it regularly. 

Mr W.J. Johnston: What are you saying the employer has to do to ensure that he or she knows that the driver 
has the appropriate licence? 

Mr R.F. JOHNSON: When an employer takes on a driver, he should sight that person’s driver’s licence and, as 
we have suggested many times, he should do a regular check to ensure that the driver has not been disqualified 
as such in the meantime. 

Mr W.J. Johnston: How does he do that, minister? 

Mr R.F. JOHNSON: There is a website to which he can go and there is a telephone number that he can ring, 
and he can have the authority of the driver to do that. As the member knows, some vehicles have been 
impounded when the employer said that he did not know that his employee had basically lost the right to drive a 
vehicle because the employee had clocked up too many demerit points. The whole purpose of this legislation is 
to try to get those sorts of drivers off our roads. If they get too many demerit points and they have lost their 
licence for three months, six months or whatever it might be, it is because they speed. Speed kills, and we want 
to get those people off our roads, certainly for a period of time. I was an employer for many years, and I would 
always check that my drivers had a valid driver’s licence. I did not have the facility that we have here in Western 
Australia whereby people can ring a telephone number or look on a website and get it verified there and then. I 
had to simply sight their licence every so often. They need to take those sorts of steps, and they need to tell the 
employees in one way or another, either in writing or verbally, that they must drive within the law, that they do 
not want them speeding, that they do not want them hooning, and so on.  

Mr W.J. JOHNSTON: As I understand the minister’s answer, there is a phone number or whatever that, with 
the authority of the driver, he can contact. My understanding of contract law is that a person does not have a 
common law right to require the driver to provide that authority to an employer. Does the minister see the 
consequences for the employer? The employer engaging an employee has no common law right to insist that the 
employee provide authorisation to the employer to check that the employee has not lost the demerit point. 
Therefore, the employer is not in a position, at common law, to do this verification. The best the employer can 
do is see that the employee has a valid licence but there is no common law right for the employer to look behind 
that.  

Mr R.F. JOHNSON: I appreciate that. The purpose is to ensure that the employer has done everything 
reasonable to ensure that the employee has a valid licence. For instance, if I employed the member for 
Cannington and his licence were valid today but tomorrow he went out and hooned or sped, and therefore lost 
his licence, I might not be aware of that until next time I asked him or, with his permission, was able to check 
with the licensing authority. 

Mr W.J. JOHNSTON: Yes, but that is my point. Even if I were applying for the job today and was not yet an 
employee, the minister would have no common law right to check the validity of my licence, other than my 
presenting it to the minister. He does not have a right to go to the agency that issues me with the licence and 
check that.  

Mr R.F. Johnson: You are quite right.  

Mr W.J. JOHNSTON: That is a very important point, which needs to be in Hansard. When the police are 
administering this law, the extent of the check by the employer must be very limited, because if the employer has 
not reviewed the database on the website or by phone, an obligation is placed on the employer that he has no 
common law right to process because he cannot check the validity. The case of Mr Moisely in my electorate is 
an example that I have raised in the past. It is the point he raised with me and I am raising with the minister; 
namely, the employer does not have any additional right other than to check that the employee has the piece of 
plastic and it has not expired. Does the minister see the issue I am raising? I am not unhappy with the answer; I 
just need to have it clearly understood on the record that the obligation here is a very limited obligation on the 
employer. I am happy for the minister to just confirm that.  

Mr R.F. JOHNSON: In many respects what the police and what I believe this legislation expect is that an 
employer will take all necessary reasonable steps to ensure that the person being employed holds a valid licence. 
For instance, if the member for Cannington wanted to work for me as a driver, I think it would be quite 
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reasonable for me to ask him to sign an agreement that he holds a valid driver’s licence. That is not unreasonable 
or illegal. If I did that, I would have taken every necessary step to ensure that the member had a valid licence.  

Mr W.J. Johnston: My point is that it is not a matter of contacting a database. I agree that common law allows 
what the minister described, but it does not allow the contact with the licensing agency.  

Mr R.F. JOHNSON: The member is quite right. But a firm might say to its drivers that it would like to check 
on their licences every now and then.  

Mr W.J. Johnston: That is where there is consent from the employee. 

Mr R.F. JOHNSON: Of course. 

Mr W.J. Johnston: If there is no consent, there is no common law right to check. That is very important for the 
employer.  

Mr R.F. JOHNSON: Yes; if there is no consent, the employer might wonder why not. 

Mr W.J. Johnston: There might be 100 reasons. People are entitled to privacy.  

The ACTING SPEAKER (Mrs L.M. Harvey): Members! With respect to Hansard trying to record this 
conversation, I need members to follow the rules of this house and seek the call.  

Mr W.J. Johnston: I am happy to do that; I am trying to get it done in the minister’s five minutes rather than in 
my five minutes.  

Mr R.F. JOHNSON: All we are saying is that the police expect employers to take whatever steps they can to 
ensure the drivers of their vehicles hold a valid licence and have instructed their drivers to obey the road rules. 
That is reasonable. If I were an employer I would do that because I would not want an employee hooning and 
speeding in my company vehicle, whether it be a van or a car. If the employer had told a police officer that he 
had checked with the employee that he or she had a licence and told the person not to hoon or speed, I believe 
the police would accept that.  

Ms M.M. QUIRK: In what format will the police need that information that the employer or contractor had 
sought to ensure a driver had a licence and that the driver had been instructed to obey the law? Is it a statutory 
declaration, for instance? How will that be dealt with?  

Mr R.F. JOHNSON: I understand that in applying for an early release, the owner will have to fill in a form. The 
form will contain prompts that will lead to what steps were taken to ensure the driver of the vehicle had a 
licence. If the employer indicates he had checked a month or so ago that the driver had a licence and had 
frequently told the employee to obey the road laws, that would be enough.  

Ms M.M. QUIRK: I think we understand how a person ensures that someone has a valid driver’s licence. What 
does the minister contemplate is meant by the phrase “ensure the driver has been instructed to obey the law when 
driving the vehicle”? 

Mr R.F. JOHNSON: I suggest employers should instruct their employees that they must drive courteously in a 
manner that complies with the road rules and not hoon or speed or go through red lights. I expect nearly every 
employer to inform their drivers either in written or verbal form that that is how they expect them to drive. I am 
advised that some companies supply instruction or induction manuals to their drivers. That sounds like a 
reasonable step that I would advocate to most employers of drivers.  

Ms M.M. QUIRK: Can we say that this instruction would not have to be issued periodically, but at the time an 
employee is appointed to a company, he can sign an undertaking to the effect that at all times in execution of his 
duties he will obey the Road Traffic Act or whatever? 

Mr R.F. JOHNSON: That will be more than sufficient.  

Question put and passed; the Council’s amendment agreed to.  

Mr R.F. JOHNSON: I move —  

That amendment 17 made by the Council be agreed to. 

This is a consequential amendment necessary because of the amendment to clause 6 that will insert new sections 
79BCC, 79BCD and the 79BCE. This amendment will insert a necessary reference in clause 11 to section 
79BCE. Clause 11 will amend section 79E, which creates a liability when a person is convicted of an 
impounding offence for the costs incurred in the impounding of a vehicle. The clause will ensure that a convicted 
offender will be similarly liable for the costs incurrent in the impounding of any substitute vehicle and, pursuant 
to this amendment, the costs incurred in the impounding of any alternative vehicle.  
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Ms M.M. QUIRK: It seems appropriate at this juncture to formally thank the advisers, Rebecca Neilson, 
Stephen Oswald and officer Christopher Sammells. They have certainly assisted us in this process and I am 
pleased to note that that is the last word from me on this bill.  

Mr R.F. JOHNSON: I thank the member for her contribution to these amendments. Some were her original 
amendments, which have been changed slightly but the meaning of them remains. I thank her also for her 
cooperation in agreeing to the amendments we have added to the original ones she moved. 

Mr B.S. WYATT: I want to thank the minister. I was sitting in my office when I heard him comment on my 
aggressive commentary last week. I thank the minister for the briefing that his advisers gave me and I thank the 
member for Girrawheen, who also provided me with some advice. 

Mr T.R. Buswell: Where is the member for Mindarie? 

Mr B.S. WYATT: I hazard to guess that he is probably in the office that I share with him. I might have been 
aggressive about the lack of detail on the amendments but the briefing certainly clarified everything. 

Question put and passed; the Council’s amendment agreed to. 

The Council acquainted accordingly. 
 


